When the Law Intervenes:  What All Teachers Need to Know
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     As a public school teacher, it is in your best interest to have a firm understanding of your own rights as well as the responsibilities you have regarding student supervision.  When we think of the Bill of Rights, we must first recognize that they were put into place to protect us from our government, as the founding fathers were suspicious of any central power that went unchecked.  Consequently, the Bill of Rights speak to our rights as citizens, but we just also remember that no right is absolute.  The ideal then in our society is to maintain a balance—freedom from and freedom to—for only in maintaining that balance might we ensure our personal liberties while maintaining a level of protection from those individuals and/or institutions meaning us harm.  For example, the 1st Amendment guarantees us the right to free speech but if our free speech poses a “clear and present danger” or “material and substantial disruption,” then the government is justified in limiting it.  The example that is famously taught in law schools across the country is that a person cannot yell “fire” in a movie theater and claim immunity from prosecution on the grounds of free speech as his/her free speech poses a “clear and present danger.”

Throughout your professional career, you will likely have issues that surface regarding your own rights as a professional educator.  Some of the questions you might have may include:

1.  Can I teach curricular materials of my own choosing or might I be fired for my professional choices?

2. Just what level of protection does tenure afford me?  Can I be fired and if so, under what 
circumstances?

3. What is my professional and personal responsibility should a student suffer injury during my supervision?

4. Does the district have to pay for my legal counsel should I be sued by a parent or student?
5. Does the district have to pay for my legal counsel should I have criminal charges pressed against me?

6. Do I have the right to freely exercise my religious freedom—can I miss school for religious holidays or wear certain religious garb to school?

7. What rights do my students have concerning free speech, press, religion and assembly?

These are difficult questions to find definitive answers to, for we can only look to legal opinions as offered through representative course cases to find the answers—essentially, when trying to determine what the “law” will say about an issue, we look to precendent.  It is often said that the beauty of the U.S.Constitution lies in its ambiguity, for it must be inherently ambiguous to remain a living document.  However, this ambiguity also causes a certain level of frustration as citizens, lawyers and judges all strive to determine just what the Constitution intends.
A fitting place to begin our own journey through this legal labyrinth might begin with school rules, as it is they that cause the greatest level of controversy.  Historically, school rules and the actions taken by public school officials have been presumed “reasonable” by federal and state courts until proven otherwise, yet the courts have also ruled that “reasonableness” depends upon circumstance.  Five criteria have typically been applied to school rules to determine their appropriateness:
Is the rule reasonable?

Has appropriate and advance notice been given?

Is the rule vague?

Is the rule constitutional?

Does the rule discriminate in any way?

Because school rules apply to you, as a public school employee, as much as they do to students, it is important to evaluate each rule on the basis of these five criteria.
Due Process of Law

Individual rights are guaranteed to us through the 5th Amendment to the U.S. Constitution which states that the federal government shall deny no person the right to life, liberty or property.  The 14th Amendment (1868) extends due process to individual states.  Public schools are considered an arm of the state and so if they attempt to deprive either a teacher or a student of life, liberty of property, then they must first afford due process of law.  
We need to familiarize ourselves with two types of due process:
Procedural Due Process – ensures that certain types of procedures must be followed if you are depriving someone of life, liberty or property.   Before a person is deprived of one or all of these three things, he/she must be given:

1.  A fair notice

2. A fair hearing

3. An opportunity to be heard

The U.S. Constitution guarantees an individual procedural due process.  
Substantive Due Process – often referred to as “gut-level” fairness, this type of due process asks the question “Even if all of the rules have been followed, is the rule itself still fair?”  In answering this question, state courts have used the words “arbitrary” and “capricious” when determining the “ridiculousness” of the rule itself.  Hence, even though the procedure may be “good,” the rule may not, and so substantive due process allows us to evaluate a rule on the basis of its “fairness.”  

The question that remains, then, is how do we know if there’s a liberty or property interest?  In terms of public education, we might ask ourselves if the school has done anything to rob a student or a teacher of life, liberty or property?  
What Constitutes a Property Interest?
Teacher – in terms of property, the courts have ruled that teachers have a property interest in their job; for this reason, schools that wish to fire teachers must provide procedural due process before doing so. However, if the property interest is fulfilled, due process is not necessary (i.e. if a coach is fired but still paid for the remainder of his/her contract, then due process has been fulfilled).  
Student – in terms of property, the courts have ruled that students have a property interest in being educated; they have a reasonable expectation to be educated (because of compulsory education) as guaranteed by the U.S. Constitution.  Hence, when a student is suspended from school, he/she is being “robbed” of the educational process and thus entitled to due process.  However, due process is also flexible, meaning that the greater the punishment, the greater the expectation for due process.

Court Cases:  Goss vs. Lopez – courts ruled that suspension over 10 days must be given greater due process.   

What Constitutes a Liberty Interest?
Corporal Punishment
We have a liberty interest in terms of freedom of bodily integrity (punishment), freedom in movement, and the right to pursue employment and educational opportunities.  In the lives of students, liberty interests have sometimes been violated through corporal punishment.  Although the U.S. Constitution permits corporal punishment, Iowa statute prohibits it unless for purposes of restraint.   Where state law does permit the practice, courts have generally upheld the “reasonableness” application of punishment and have been reluctant to find such punishment in violation of student due process rights.  In Ingram v. Wright (1988) the Supreme Court ruled that the Eight Amendment prohibition against cruel and unusual punishment did not apply to corporal punishment against students (on the grounds that the school was relatively open to community surveillance and that the 8th was intended to protect the rights of incarcerated persons). 
Drug Testing and Locker Searches – Although some students have argued that locker searches violate their personal right to privacy, the courts have typically allowed them on the basis that lockers are “school” rather than “personal” property.  In terms of mandatory drug testing, the courts have generally allowed such testing for students involved in extra-curricular activities largely because these students have signed “Athletic Codes” which state that they will not use illegal substances; however, widespread drug testing for the entire student body has been frowned upon by the courts. 
Freedom of Speech & Academic Freedom
School Authority and Teachers:  The concept of academic freedom is protected by the 1st Amendment and extends to teachers the right to select materials and conduct discussions that sometimes invoke controversy.  However, when making these choices, teachers need to know that there is a standard of professional measure to be met.   What this means, then, is that teachers are essentially free to choose topics and materials as long as their curricular decisions are professionally defensible.  In doing so, though, teachers should always consider the appropriateness of the materials on the basis of age and maturity.   It is important to note, though, that courts consider the local school board the final authority regarding what is to be included in and excluded from the curriculum as long as the board has a “professionally grounded position.”  Consequently, if the Board is going to either censor or adopt certain controversial materials, its actions must be educationally justifiable.  Essentially, courts have tried to define the difference between the idea of censorship and idea of educational development.  As a teacher, know that you can be fired for teaching materials the board of education deems “unacceptable.”  When choosing materials, know the norms of your community; what might be considered “appropriate” in once district might be “inappropriate” in another, and you could be fired for your curricular choices.   If you have any concerns, consult your principal and inform him/her of your choices to protect yourself.  As an extra measure, send home a permission slip, ask for parental approval whenever teaching mature subject matter, and offer an alternative curricular piece for those who might find the work “offensive.”  Better safe than sorry.
Students:  In regard to student speech, the courts have generally ruled that the school is justified in limiting student speech if it poses a “clear and present danger” or causes a “material and substantial disruption.”   Several landmark cases have shaped this expectation.  For instance, in Tinker v. Des Moines the court ruled that silent student protest did not disrupt the school environment and thus could not be punished by suspension (students wore black armbands to protest the Vietnam War).  In regard to student publications, however, the courts have ruled that student speech that is curricular in nature is subject to school censorship (Hazelwood v. Kuhlmeier).   A similar ruling occurred in the Bethel v. Fraser case as the court upheld the school’s suspension of a student for his lewd speech and behavior during an all-school assembly
Teacher Responsibility Regarding Student Supervision
Duty of Care
Teachers must be concerned with the legal liability of their conduct within the school setting.  A general rule of thumb should be followed when determining a teacher’s liability – does the teacher owe the student a duty of care (was the teacher expected to supervise the student at the time of the incident)?  

Negligence

Another issue has to deal with teacher negligence—whether the injury was the result of negligence and whether compensation is due (this is usually the point of controversy).  The question to ask is:
To what extent was the teacher’s lack of vigilance, lack of action, or lack of  foresight related to the occurrence of the injury? 

Although teachers cannot prevent every injury, they are expected to prevent foreseeable problems.  Hence, if a group of students is left unsupervised in the classroom and an injury occurs, then a teacher is clearly at risk of being found liable.  The law demands sensible and prudent action, meaning a reasonable presence of supervision and preventive action (Hlebowitsch, 1997, p. 350).
Religion and American Public Education


One way or another, schools inevitably become entangled with legal issues involving the separation of church and state in public education, yet ignoring religion in our schools is not the answer.   Public schools must show sensitivity to religious diversity and help students to learn about and respect the religious beliefs and practices of others.  As James Uphoff cogently points out, the “old etiquette guide about not discussing religion or politics in mixed company has done more harm than good.  It is not an appropriate policy for the schools of the United States as they prepare students for life in the twenty-first century” (p. 119).  


Yet the question of how much intervention is too much intervention is a compelling one.  It was addressed by the framers of our Constitution and has since been answered by legislative bodies throughout this century.  Uphoff articulates this fundamental concern with the following question:

To what extent should the public schools be an extension of the oneness of 


religion, an extension of the separateness of the many religions, or no 

extension of any kind of religion?

Any answer to this question must be prefaced with a review of the First Amendment to the U.S. Constitution which states that: Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.

The First Amendment has two religious clauses that protect the individual’s religious liberty: “the Establishment Clause” and “the Free Exercise Clause.”  The courts have largely interpreted the First Amendment to mean that the government can do nothing to either promote or hinder a particular religious ideology or institution.

The Establishment Clause – a governmental body shall do nothing to promote a particular religious ideology.  Schools, as an arm of the state, fall within the category of “government body” and so they must ensure that they in no way promote the practice or acceptance of a particular religious ideology or institution.  This clause should not be interpreted, however, to mean that the subject of religion can never be discussed in the public school setting.  

The Free Exercise Clause – a governmental body shall in no way hinder an individual’s right to freely exercise his/her religious beliefs.  However, if the practice of those beliefs is proven to cause a “material and substantial disruption” to the educational process, then the school is justified in its prohibition of the practice.

The difficulty comes in balancing these two clauses, for schools need to ensure that they do nothing whatsoever to promote a particular religious ideology while simultaneously ensuring that they respect the rights of teachers, students, parents, etc. to freely practice their individual religious beliefs.  Confusion has resulted, however, because state and federal courts have sometimes sent conflicting messages; for the most part, though, courts have ruled that religion, because it is such an integral part of our nation’s historical and cultural heritage, can be addressed and taught in the curriculum as long as it is not promoted.

Vignettes
Wilton Elementary School displays a Christmas tree every year, even though a Jewish parent has complained that the practice violates separation of church and state.

The football team captain says a group prayer in the locker room before each game.

A Jehovah Witness student refuses to stand and salute the flag during the Pledge of Allegiance because it conflicts with her religious beliefs.

A senior English teacher has her students read an excerpt from the Old Testament to help them better understand Book IX:  The Temptation of Eve from Milton’s epic poem Paradise Lost.

A homosexual elementary school teacher has been discreet concerning his sexual orientation, but when community members discovered his “secret,” the School Board fired him.

A middle school teacher wears a turbin on her head each day because it signifies her religious beliefs; she is told to remove and refuses and is subsequently fired.

A high school teacher shows her students the “R” rated movie The Wall and is fired. 
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